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request, in writing, that the chief oper-
ating officer or other appropriate per-
son of the former employing railroad
provide a copy of that railroad’s avail-
able information concerning his or her
service record to the railroad that is
considering such certification or recer-
tification.

§ 240.115 Criteria for consideration of
prior safety conduct as a motor ve-
hicle operator.

(a) Each railroad’s program shall in-
clude criteria and procedures for imple-
menting this section.

(b) When evaluating a person’s motor
vehicle driving record, a railroad shall
not consider information concerning
motor vehicle driving incidents that
occurred more than 36 months before
the month in which the railroad is
making its certification decision and
shall only consider information con-
cerning the following types of motor
vehicle incidents:

(1) A conviction for, or completed
state action to cancel, revoke, suspend,
or deny a motor vehicle drivers license
for, operating a motor vehicle while
under the influence of or impaired by
alcohol or a controlled substance;

(2) A conviction for, or completed
state action to cancel, revoke, suspend,
or deny a motor vehicle driver’s license
for, refusal to undergo such testing as
is required by State law when a law en-
forcement official seeks to determine
whether a person is operating a vehicle
while under the influence of alcohol or
a controlled substance.

(c) If such an incident is identified,
(1) The railroad shall provide the

data to the railroad’s EAP Counselor,
together with any information con-
cerning the person’s railroad service
record, and shall refer the person for
evaluation to determine if the person
has an active substance abuse disorder;

(2) The person shall cooperate in the
evaluation and shall provide any re-
quested records of prior counseling or
treatment for review exclusively by the
EAP Counselor in the context of such
evaluation; and

(3) If the person is evaluated as not
currently affected by an active sub-
stance abuse disorder, the subject data
shall not be considered further with re-
spect to certification. However, the

railroad shall, on recommendation of
the EAP Counselor, condition certifi-
cation upon participation in any need-
ed aftercare and/or follow-up testing
for alcohol or drugs deemed necessary
by the EAP Counselor consistent with
the technical standards specified in
§ 240.119(d)(3) of this part.

(4) If the person is evaluated as cur-
rently affected by an active substance
abuse disorder, the person shall not be
currently certified and the provisions
of § 240.119(b) will apply.

§ 240.117 Criteria for consideration of
operating rules compliance data.

(a) Each railroad’s program shall in-
clude criteria and procedures for imple-
menting this section.

(b) A person who has demonstrated a
failure to comply, as described in para-
graph (e) of this section, with railroad
rules and practices for the safe oper-
ation of trains shall not be currently
certified as a locomotive engineer.

(c) A certified engineer who has dem-
onstrated a failure to comply, as de-
scribed in paragraph (e) of this section,
with railroad rules and practices for
the safe operation of trains shall have
certification revoked.

(d) Limitations on consideration of prior
operating rule compliance data. Except
as provided for in paragraph (i) of this
section, in determining whether a per-
son may be or remain certified as a lo-
comotive engineer, a railroad shall
consider as operating rule compliance
data only conduct described in para-
graph (e) of this section that occurred
within a period of 60 consecutive
months prior to the determination. A
review of an existing certification shall
be initiated promptly upon the occur-
rence and documentation of any con-
duct described in this paragraph.

(e) A railroad shall consider viola-
tions of its operating rules and prac-
tices that involve:

(1) Failure to control a locomotive or
train in accordance with a signal indi-
cation that requires a complete stop
before passing it;

(2) Failure to adhere to limitations
concerning train speed when the speed
at which the train was operated ex-
ceeds the maximum authorized limit
by at least 10 miles per hour or by
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more than one half of the authorized
speed, whichever is less;

(3) Failure to adhere to procedures
for the safe use of train or engine
brakes when the procedures are re-
quired for compliance with the trans-
fer, initial, or intermediate terminal
test provisions of 49 CFR part 232 (see
49 CFR 232.12 and 232.13);

(4) Occupying main track without
proper authority;

(5) Failure to comply with prohibi-
tions against tampering with loco-
motive mounted safety devices; and

(6) Incidents of noncompliance with
§ 219.101 of this chapter; however such
incidents shall be considered as a viola-
tion only for the purposes of para-
graphs (g)(2) and (3) of this section.

(f) If in any single incident the per-
son’s conduct contravened more than
one operating rule or practice, that
event shall be treated as a single viola-
tion for the purposes of this section.

(g) A period of ineligibility described
in this paragraph shall:

(1) Begin, for a person not currently
certified, on the date of the railroad’s
written determination that the most
recent incident has occurred; or

(2) Begin, for a person currently cer-
tified, on the date of the railroad’s no-
tification to the person that recertifi-
cation has been denied or certification
has been revoked; and

(3) Be determined according to the
following standards:

(i) In the case of a single incident in-
volving violation of one or more of the
operating rules or practices described
paragraphs (e)(1) through (e)(5) of this
section, the person shall be ineligible
to hold a certificate for a period of one
month.

(ii) In the case of two separate inci-
dents involving violations of one or
more of the operating rules on prac-
tices described in paragraph (e) of this
section that occurred within 36 months
of each other, the person shall be ineli-
gible to hold a certificate for a period
of one year.

(iii) In the case of more than two
such violations in any consecutive 60
month interval, the person shall be in-
eligible to hold a certificate for a pe-
riod of five years.

(iv) Where, based on the occurrence
of violations described in subparagraph

(e)(6) of this section, different periods
of ineligibility may result under the
provisions of this section and § 240.119,
the longer period of ineligibility shall
control.

(h) Future eligibility to hold certificate.
Only a person whose certification has
been denied or revoked for a period of
one year in accordance with the provi-
sions of paragraph (g)(2) of this section
for reasons other than noncompliance
with § 219.101 of this Chapter shall be
eligible for grant or reinstatement of
the certificate prior to the expiration
of the initial period of ineligibility.
Such a person shall not be eligible for
grant or reinstatement unless and
until—

(1) The person has been evaluated by
a designated supervisor of locomotive
engineers and determined to have re-
ceived adequate remedial training;

(2) The person has successfully com-
pleted any mandatory program of
training or retraining, if that was de-
termined to be necessary by the rail-
road prior to return to service; and

(3) At least one half the pertinent pe-
riod of ineligibility specified in para-
graph (g)(2) of this section has elapsed.

(i) In no event shall incidents that
meet the criteria of paragraphs (i)(1)
through (4) of this section be consid-
ered as prior incidents for the purposes
of paragraph (g)(3) of this section even
though such incidents could have been
or were validly determined to be viola-
tions at the time they occurred. Inci-
dents that shall not be considered
under paragraph (g)(3) of this section
are those that:

(1) Occurred prior to (effective date
of this amendment);

(2) Involved violations of one or more
of the following operating rules or
practices:

(i) Failure to control a locomotive or
train in accordance with a signal indi-
cation;

(ii) Failure to adhere to limitations
concerning train speed;

(iii) Failure to adhere to procedures
for the safe use of train or engine
brakes; or

(iv) Entering track segment without
proper authority;

(3) Were or could have been found to
be violations under this section as it
read prior to May 10, 1993; and
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(4) Would not be a violation of para-
graph (e) of this section as amended.

[56 FR 28254, June 19, 1991, as amended at 58
FR 19003, Apr. 9, 1993]

§ 240.119 Criteria for consideration of
data on substance abuse disorders
and alcohol drug rules compliance.

(a) Each railroad’s program shall in-
clude criteria and procedures for imple-
menting this section.

(b) Fitness requirement. (1) A person
who has an active substance abuse dis-
order shall not be currently certified as
a locomotive engineer.

(2) Except as provided in paragraph
(e) of this section, a certified engineer
who is determined to have an active
substance abuse disorder shall be sus-
pended from certification. Consistent
with other provisions of this part, cer-
tification may be reinstated as pro-
vided in paragraph (d) of this section.

(3) In the case of a current employee
of the railroad evaluated as having an
active substance abuse disorder (in-
cluding a person identified under the
procedures of § 240.115), the employee
may, if otherwise eligible, voluntarily
self-refer for substance abuse counsel-
ing or treatment under the policy re-
quired by § 219.403 of this chapter; and
the railroad shall then treat the sub-
stance abuse evaluation as confidential
except with respect to current ineli-
gibility for certification.

(c) Prior alcohol/drug conduct; Federal
rule compliance. (1) In determining
whether a person may be or remain
certified as a locomotive engineer, a
railroad shall consider conduct de-
scribed in paragraph (c)(2) of this sec-
tion that occurred within a period of 60
consecutive months prior to the re-
view. A review of certification shall be
initiated promptly upon the occurrence
and documentation of any incident of
conduct described in this paragraph.

(2) A railroad shall consider any vio-
lation of § 219.101 or § 219.102 of this
chapter and any refusal or failure to
provide a breath or body fluid sample
for testing under the requirements of
part 219 of this chapter when in-
structed to do so by a railroad rep-
resentative.

(3) A period of ineligibility described
in this paragraph shall:

(i) Begin, for a person not currently
certified, on the date of the railroad’s
written determination that the most
recent incident has occurred; or

(ii) Begin, for a person currently cer-
tified, on the date of the railroad’s no-
tification to the person that recertifi-
cation has been denied or certification
has been revoked; and

(4) The period of ineligibility de-
scribed in this paragraph shall be de-
termined in accordance with the fol-
lowing standards:

(i) In the case of a single violation of
§ 219.102 of this chapter, the person
shall be ineligible to hold a certificate
during evaluation and any required pri-
mary treatment as described in para-
graph (d) of this section. In the case of
two violations of § 219.102, the person
shall be ineligible to hold a certificate
for a period of two years. In the case of
more than two such violations, the per-
son shall be ineligible to hold a certifi-
cate for a period of five years.

(ii) In the case of one violation of
§ 219.102 of this chapter and one viola-
tion of § 219.101 of this chapter, the per-
son shall be ineligible to hold a certifi-
cate for a period of three years.

(iii) In the case of one violation of
§ 219.101 of this chapter, the person
shall be ineligible to hold a certificate
for a period of 9 months (unless identi-
fication of the violation was through a
qualifying ‘‘co-worker report’’ as de-
scribed in § 219.405 of this chapter and
the engineer waives investigation, in
which case the certificate shall be
deemed suspended during evaluation
and any required primary treatment as
described in paragraph (d)). In the case
of two or more violations of § 219.101,
the person shall be ineligible to hold a
certificate for a period of five years.

(iv) In the case of a refusal or failure
to provide a breath or body fluid sam-
ple for testing under the requirements
of part 219 of this chapter when in-
structed to do so by a railroad rep-
resentative, the refusal or failure shall
be treated for purposes of ineligibility
under this paragraph in the same man-
ner as a violation of—

(A) § 219.102, in the case of a refusal or
failure to provide a urine specimen for
testing; or
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